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MEMORANDUM
To: Civil Justice Task Force Members
From: Amy Kjose, Civil Justice Task Force Director
Date: October 25, 2012
Re: 35 DAY MAILING - State and Nation Policy Summit: Civil Justice Task Force

The American Legislative Exchange Council will host its State and Nation Policy Summit from November 28 to
November 30 at the Grand Hyatt in Washington, DC. If you have not registered for the conference, you may do so

About This 35-Day Mailing S

This is an electronic-only 35-Day Mailing. In addition to receiving t QD 111ng via @ il, you may also

access it on the Civil Justice Task Force’s web page at http://www, lorg. m at you will need your

ALEC username and password to access the 35-Day Malhng oql@. f you hav%\LEC log-in, or if you’d
0 1 at jeick@alec.org.

like to change your username and password, contact John 2.74 @:
Conversely, if you choose to receive 35-Day Mailings “s alled” you, p@ et me know. We will assume that
you prefer the 35-Day Mailing e-mailed to you unles y&{ dica erw1s

Meetings Civil Justice Task Force Members S Atje'ngb Q
e Civil Justice Task Force Meeting, 2; 00@0‘0 OOerlda ‘23' ember 30
e  Workers’ Compensation Subcomm Meetn@O 00® 15am, Wednesday, November 28

Please find the following matenals*e%sed @
= SNPS Tentative Agenda Tatio erials, Relmbursement Policy

=  Working Agenda for t Wi Jus Meeting

=  Working Agenda fi rs mpe n Subcommittee Meeting
= ALEC Mission Stat peratmg Procedures

=  Model Legislation and Accompany scussmn Pieces:

o Fair Share Act
o Rational Use of a Pr ct
Travel and Accommodations: Fhe conference hotel for SNPS is the Grand Hyatt located at 1000 H. Street, NW,

Washington, DC 20001

For State Legislators: C%ustice Task Force public sector members should contact their State Chairs to inquire
about scholarship money to attend the conference. See the attached reimbursement policy for procedures.

I look forward to seeing you in Washington. If you have any questions or comments regarding the meeting, please
contact me at (202) 742-8510 or by e-mail at|lakjose@alec.org|

1101 Vermont Ave, NW, 11" Floor, Washington, DC 20005 ~ 202.466.3800 ~ Fax: 202.466.3801 ~ www.alec.org


mailto:akjose@alec.org
https://netforum.avectra.com/eweb/DynamicPage.aspx?Site=ALEC&WebCode=EventDetail&evt_key=1f868dd0-7aa1-411c-8aff-5dbd85c6e02f

2012 ALEC STATES & NATION POLICY SUMMIT

November 28 — 30, 2012
Grand Hyatt Washington
1000 H Street, NW e Washington, D.C. 20001

ATTENDEE REGISTRATION / HOUSING FORM

Early registration deadline: November 8, 2012
Housing cut-off date: November 8, 2012

Online @ Fax (credit cards only)

& Phone/Questions ® Mon-Fri, 9am-5:00 pm Eastern

www.alec.org 202.331.1344 202.742.8538
ATTENDEE INFORMATION

Prefix (required) O Sen O Rep O Del O Mr O Mrs O Ms 0 Other

Last Name First Name Middle Initial _____ Badge Nickname

Title

Organization (required)

Primary Address o Business o Home

City State/Province Country ZIP/Postal code
Daytime phone Fax Alternate phone

Email (confirmation will be sent by email) * \
Emergency Contact  Name Day Phone \\ ¢ Evening Phone f'“
Dietary Restrictions Qﬂ (XV i

o This is my first time attending an ALEC event.

REGISTRATION INFORMATION

EARLY ON-SITE
until begin

** Please note that member fees are subject to verification Nov 8 Nov 9
o ALEC Legislative Member $375 $475 @
o Legislator / Non-Member $475 $575 0 345
o Newly Elected Legislator (2012 Election Cycle) $375 $475 K $245
o ALEC Private Sector Member $725 $87,
o Private Sector / Non-Member $925
o ALEC Non-Profit Member (501(c)(3) status required) $525 % < §345
o Non-Profit Non-Member (501(c)(3) status required) $675 25 4454
o Legislative Staff / Government $400 $500
o ALEC Alumni $42® $520
o ALEC Legacy Member .

For Daily Registration, select which day: o Wed o Thu@

Note: Registration forms with enclosed paymen
8, 2012 will be subject to the on-site registrat @ €.
REGISTRATION CONFIRMATION INFORMATION

Online registrants will receive immediate email confirmation. If reglste@orm confirmation will be
emailed, faxed, or mailed within 72 hours of receipt of payment. Q
”®

HOUSING

Grand Hyatt Washington

Departure&gg

Sharing with: (Maximum 4 guests per room )

Arrival Date

*Spouse / Guest/Kids’ Congress: If registering a spouse or guest, please complete the spouse/guest registra

|gnature
$2 \

F RE TR TION PAYMENT

L@ will be charged immediately. Please fax to the
ove numbé] essing.
re

Ame o Visa o MasterCard

Card
er (please print)
ate (mmdyy)

Security Code

TION F{z
ovem@) to be eligible for early bird registration rates. Forms and/or payments received after November

REGISTRATION CANCELLATION / REFUND INFORMATION
Registrations cancelled prior to 5pm Eastern November 8, 2012 are subject to
a $100 cancellation fee. Registrations are non-refundable after 5pm Eastern
November 8, 2012.

RESERVATIOM CUTOFF FOR ALEC DISCOUNTED RATE IS November 8, 2012
N

Credit Card Information/ Reservation Guarantee

Credit Card information is required at time of reservation to
guarantee the reservation. Card must be valid through December
2012

o Please use the same credit card information as above.

Room Type Special requests o AmerExpress o Visa o MasterCard o Discover
o ADA room required:

o Single $289 __ Audio __ Visual ___ Mobile Card #

o Double $289 o Rollaway / crib: Cardholder (please print)

o Triple $314 o Other: Exp Date (mm/yy) Security Code.

o Quad $314 Signature

All rates DO NOT include state and local tax currently 14.5% (subject to change)

Note: Cutoff for reservations at the ALEC rate is November 8, 2012. After November 8, 2012, every effort will be made to accommodate new reservations, based on availability and rate.

HOUSING CONFIRMATION INFORMATION
Online reservations will receive immediate email confirmation. Reservations received by form will be
confirmed via email, fax, or mail within 72 hours of receipt.

HOUSING CANCELLATION / REFUND INFORMATION

Credit cards will be charged one night room and tax in the event of a no show
or if cancellation occurs within 72 hours prior to arrival. Please obtain a
cancellation number when your reservation is cancelled.



2012 ALEC STATES & NATION POLICY SUMMIT
November 28 — 30, 2012

Grand Hyatt Washington STATES&

1000 H Street, NW e Washington, D.C. 20001 NAT]ON fr
SPOUSE/GUEST REGISTRATION FORM ‘L” “"
Online &@ Fax (credit cards only) 4 Phone/Questions e Mon-Fri, 9am-5:00 pm Eastern
www.alec.org 202.331.1344 202.742.8538

ATTENDEE INFORMATION IS REQUIRED TO REGISTER A SPOUSE OR GUEST

Last Name First Name

Organization

Daytime phone 4

£ 2
Email (Confirmation will be sent by email) \\ ¢ fA

SPOUSE / GUEST REGISTRATION

SPOUSE / GUEST REGISTRATION GUIDELINES &

1. Spouse / guest registration is meant to accommodate legal spous ediate % memb

2. Attendees from the same organization must register independent exception wi

3. Spouse / guest designation will be clearly visible on name bad
Last Name First Name i } 2§ >M|ddlg@ Badge Nickname
Last Name First Name MiddlgAnitial __ Badge Nickname
Last Name First Name %dle initial ___ Badge Nickname

(bo @vber of Fee TOTAL
SPOUSE / GUEST REGISTRATION FEES\ O se/Guest(s)
o Spouse/ Guest please note@;) abo1€) $ 150 $
METHOD OF SPOUSE / GUEST REGISTRATION PAYI\’@
Credit Card: Credit cards will be charged immediatel»@e se fax to the above number for processing.
o Amer Express c K@
o Visa &q older (please print)

Exp Date (mm/yy) / Signature

o MasterCard

REGISTRATION CONFIRMATION INFORMATION REGISTRATION CANCELLATION / REFUND INFORMATION

Online registrants will receive immediate email confirmation. If registering Registrations cancelled prior to 5pm Eastern November 8, 2012 are

by form, confirmation will be emailed within 72 hours of receipt of payment.  subject to a $100 cancellation fee. Registrations are non-refundable after
5pm Eastern November 8, 2012.



Agenda

Tuesday, November 27"

Joint Board of Directors Meetings 7:30 am —5:00 pm
Registration 12:00 pm —5:00 pm
ALEC Joint Board Reception and Dinner 6:00 pm—9:30 pm

0 *
Wednesday, November 28" 0

{b
Registration @ :00 pm

Task Force Subcommitee Meetings @'8 :00 50911 4%

" ¥ fob
Exhibits K % am 5:
6 6

New Legislator Orientation b Q *15am—-11:15am

((\(Q @Q) 11:30 am — 1:15 pm

Task Force Chairs Me@ C)O \O 1:30 pm —2:45 pm
Workshops
\@

Q‘)Q 9:00 pm — 11:00 pm
Thursday, November 7%‘\@

State Chairs Meeting

O® 9: 0(?&} 11:00 am
Opening Plenary Luncheon \Q

1:30 pm —4:15 pm

Hospitality Suite

Registration & 7:30am —5:00 pm
Plenary Breakfast 8:00 am—9:15am
Exhibits 9:00 am —5:00 pm
Workshops 9:30 am —12:15 pm

Plenary Luncheon 12:30 pm —2:15 pm



Task Force Meetings 2:30 pm —5:30 pm

e Energy, Environment, and Agriculture Task Force
e Health and Human Services Task Force

e International Relations Task Force

e Tax and Fiscal Policy Task Force

National Chairman’s Reception, by Invitation Only 5:30 pm - 6:30 pm
Gala Holiday Reception 6:30 pm —8:30 pm
Hospitality Suite 9:00 pm —11:00 pm

Friday, November 30" 6@ &(bo
Registration @O am 6'30 pm OC)

B ey
0 &am 6 5pm

6

Plenary Luncheon O@ 12: 3&— 1:45 pm

Plenary Breakfast

Workshops

Task Force Meetings b :00 pm —5:00 pm
Civil Justice Task Forc \Q §

Communications a@chnol ask F.

Commerce, I@e a@@nom&@ lopment Task Force

Education Ta
5@’

C)Q)
Nl
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Civil Justice Task Force Meeting
States and Nation Policy Summit | Grand Hyatt | Washington, D.C.
November 30, 2012 | 2:00 p.m.-5:00 p.m.

2:00 p.m. Welcome and Introductions
Senator William J. Seitz, 111 (OH), Civil Justice Task Force Co-Chair
Victor Schwartz, Shook, Hardy & Bacon, Civil Justice Task Force Co-Chair

*

2:15 p.m. Task Force Update

Amy Kjose, ALEC c}(b
2:20 p.m. Civil Justice State Legislative Reform L&g%’
Matt Fullenbaum, American Tort Refor ocla A TR
2:30 p.m. DISCUSSION AND VOTE: Faus
Cary Silverman, Shook, Haray con
2:50 p.m. DISCUSSION AND VO %atlo Use Qb(poduct Act
Mike Seney, 0k/a/70ma§s’ Cent
CaryS//verman 8/7 @ aray & aco
3:10 p.m. PRESENTA ng eofaState Attorney General
Charlie /se 0 Carawa y, P.A., Civil Justice Task Force Advisor
Additio eake

3:40 p.m. DISCUSSION AND&gf Model Legislation Review

4:55 p.m. For the Good o(t'ff)rder
5:00 p.m. Adjour,@g)
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Workers’ Compensation Subcommittee

Civil Justice Task Force
States & Nation Policy Summit | Grand Hyatt | Washington, D.C.
November 28, 2012 | 10:15 a.m.-11:15 a.m.

10:15a.m.  Call to Order, Welcome, and Introductions A ¢ &

Workers Compensation Reform
Bruce Wood, American Insur.
Mike Seney, Oklahoma Stat

5° P
10:20 a.m.  Presentations: Exploring the Develppiiént %@ECP{'@ es on
' %)

11:15a.m.  Adjournment



Fair Share Act

The model Fair Share Act builds upon and replaces ALEC’s Joint and Several
Liability Abolition Act, which was approved in 1995. It retains the central feature of the
earlier model act: each defendant is liable only for damages in direct proportion to that
defendant's responsibility. It also continues to provide juries with the opportunity to
consider the full picture of the events surrounding an injury when allocating
responsibility, including the responsibility of settling parties and those who were not
named as defendants. The updated model act incorporates helpful features of state
laws enacted in recent years.

Joint and Several Liability

The rule of joint liability, commonly called joint and sveral liability, p es that
when two or more persons engage in conduct that \&ubject the ndividual
liability and their conduct produces a single, indivisi jury, each d ant may be
saward. T jury’s finding
7 a It is ridden and that
defendant may be forced to pay 100% of the d if rres ible defendants are

insolvent or unable to pay their “fair share

Joint liability has its origin irtg ime Q hic doctrine of contributory
negligence barred a plaintiff that wa y ;é\for his or her own injury from
any recovery. When this rule wa!? Iac as felt'that it was fairer for the culpable
defendant to bear the loss tha ea ss plaintiff without a full recovery.

e bl
With the widespread adoptio ﬂm , the principal justification for requiring
one defendant to bear ano@r |nd al ity’s share of fault was lost.” In the vast

held liable for a plaintiff's entire compensatory da
that a particular defendant may have been o

majority of jurisdiction alnt ois a lly to blame for his or her own injury is not
barred from recov Q\Q r her recovery reduced in proportion to that
individual's share@ sibility f e harm. In this legal environment, in which
liability is closel |nked W|th f , courts and scholars have criticized continued

application of joint liability.? Q

The Vast Maionﬁ'vgf States Have Moved Away from Joint Liability

“Over the pas @0 decades, the shortcomings of joint liability rules have become
increasingly ap a% A defendant only minimally at fault bears a disproportionate and
unfair burden.” nt liability blunts incentives for safety, because it allows negligent
actors to under-insure and puts full responsibility on those who may have been only
marginally at fault. In addition, joint liability encourages plaintiffs’ attorneys to engage in
“shotgun pleading” because they know that if they join enough “deep pockets,” they are
likely to be able to convince the jury to assign at least one percent responsibility to one
of them, assuring that at least one party will be available to pay the entirety of a
potentially large award.

Recognizing the need for reform, forty-one states have abolished or limited the
application of joint liability through legislation or court decision. These reforms show a



clear movement toward equating liability with fault. Significantly, no state that has
repealed or modified its joint liability law has ever gone back and amended the law to
restore joint liability.

e Only eight states and the District of Columbia retain full joint liability.* Half of
those states, however, retain contributory negligence as a complete bar to
recovery. Several other states have generally adopted several liability, but
provide broad exceptions in which joint liability continues to apply.®

¢ Nineteen states have abolished joint liability, replacing it with several (“fair
share”) liability, or sharply limited the application of joint liability to narrow
situations.®

e Seventeen states have abolished joint liability for defendants whose degree of
fault falls below a specified threshold (e.g., n int liability for
found to be less than fifty percent at fault) ning joint li
defendants with a major share of theQault for the i
Washington State applies joint liability o%@v @a plainti ars no degree
of fault and other limited situations.

e Seven states have limited Jomtg& one %c damages, such as
pain and suffering, while re oi ility ertaln economic losses,
such as medical expenses 7#

e Afew states combine sc@s of th app

Oklahoma and Penn nia @Q\e recent states to enact joint liability
reform. The Oklahoma e@lenc states can successfully take a step-by-
step approach to reduci int ' 4, Oklahoma moved from full joint liability
to a 50% threshold ed to apply joint liability when it is found that
the defendants a, |IIf llyyor re&@sly, or where the plaintiff had no comparative
negligence. Five yé€ars later, the ahoma legislature eliminated these exceptions, but
otherwise retained the 50% old approach. Most recently, in 2011, Oklahoma
abolished joint liability exce re the state brings the lawsuit.’

Pennsylvania mox@toward several liability on June 28, 2011, when Governor
Tom Corbett signe Fair Share Act into law. The Pennsylvania law is similar to
Oklahoma’s first.step. in joint liability reform. Pennsylvania’s Fair Share Act eliminates
joint liability except Where a defendant is responsible for 60% or greater of the total fault
apportioned to all parties and in several other limited situations.®

Other states that have reformed their joint and several liability laws over the past
decade include Arkansas, Florida, Georgia, and Mississippi, which abolished joint
liability, Missouri and South Carolina, which limited joint liability to defendants who are
found at least 50% responsible for the injury, Ohio, which adopted both a 50% threshold
and limited joint liability to economic damages, and Texas, which clarified its procedures
for allocation of fault to nonparties. In addition, West Virginia placed modest limitations
on joint liability. "



Consideration of All Parties

The area of greatest deviation, ambiguity, and confusion in the states is with
respect to a jury’s ability to allocate fault to individuals or entities that are not present at
trial, but whose conduct may have contributed to the plaintiff’s injury. This issue arises
in states that have otherwise abolished joint liability, modified joint liability to apply only
to those whose responsibility for the injury reaches a certain threshold percentage, or
enacted other limitations on joint liability.

There are many reasons why a person or company may not be named as a
defendant in litigation, even if it contributed to the plaintiff's injury. A company that
shares responsibility for the injury may have gone out of business or may be insolvent.
An individual who clearly is largely at fault for the harm may be “judgment proof,”
meaning he or she has little or no assets to pay damages. Some people or ;ities are

immune from litigation. For example, states have so eign immunity, loyers
liability for on-the-job injuries is generally limited t s’ compen @9 , and, in
some states, charitable organizations have limited lia y A plalntlff also choose
not to sue a individual or entity because it is bey he j dlctlon e court or not

subject to service of process, such as a foreign
United States. In addition, it is common for.plai
financial resources, even if those parties b
focus their litigation on “deep pockets”

If a jury is only allowed to cg@e
court, the effect is to shift liability th

pan doeéiftle business in the
iffs t hose who have little
ost he ret nS|b|I|ty for the injury, to
ad a er ro the harm.

r tu@pons %of parties that are before the
n ndants for the actions of others.
ever, ility and, effectively, retains a form
r @ reatise, recognizes, “[T]he failure to
consider the negllgence Qhether parties or not, prejudices the joint
defendants who are t (o] be( reater proportion of the plaintiff's loss than
is attributable to t@éqlt 5\0
Nevertheless, this issue Q?%Ject to a great deal of litigation because some state
laws have referred to allocati fault to “parties” or “defendants.” Some courts have
narrowly interpret these o limit allocation of fault to those who are named as a

defendants in the Iltlgatl Some states, such as lllinois, do not even allow the jury to
consider the reSpOflssl@y of settling parties.' In other states, judges interpret state law

as permitting ju allocate fault to nonparties.”® Several states have adopted
statutes that expli permit the jury to allocate fault nonparties, Some of these states
provide a specific procedure for a defendant to provide notice to the plaintiff of its
intention to allocate fault to a nonparty'® while others do not provide such detail."”
Finally, in some states, the law on allocation of fault to nonparties may be unclear. The
model act makes clear that juries may allocate fault to any person or entity that shared

responsibility for the injury, regardless of whether it is named as a defendant.

Section-by-Section Analysis




Section 1 abolishes joint liability and adopts several liability, under which a
defendant is liable only for its share of responsibility for the plaintiff’s injury. In allocating
responsibility, jurors (or the court in a bench trial) consider the responsibility of each
claimant, defendant, settling party, or nonparty designed by a defendant. A jury’s
allocation of fault to a nonparty does not bind that person or entity to pay damages and
may not be used in any subsequent legal proceeding. The jury allocates responsibility
to nonparties only as a way of accurately determining the defendant’s liability.

Notes: In adopting several liability, this provision retains the policy of the ALEC’s
1995 Joint and Several Liability Abolition Act. Some states have gradually amended
their joint and several liability laws to move from full joint liability, to a threshold
approach, to several liability, and reduced exceptions under which joint liability applies
along the way. Under any approach, it is essential that legislation explicitly recognize
that juries may allocate fault to nonparties regardless of whether the person‘or entity
was or could have been named as a party to the actions) Without such (p vision,
courts may interpret the law to shift liability onto nam dants for t@sponsibility
of those who are not in court.

Section 2 provides a specific procedur deS| QOH @Onpames to which
the jury may allocate responsibility. The act t state’s require a
defendant to provide a plaintiff with 60 da @ r to th te of trial of the identity
of the nonparty to be considered unl {1 co ds d cause warranting a later
gnat@as a responsible nonparty

designation. A person or entity

regardless of whether the perso or(c have/been named as a party to the
action and irrespective of whether the nonpatty i @olvent, immune, or not subject to
service of process in the j@c’ tio ter very, a plaintiff may challenge the
designation of a nonparty eg t@ere is no evidence that the designated

person is responsible fo
point, the defendan
the nonparty’s re

f th imant's alleged injury or damage. At that
ro ewdeﬂce showing a question of fact for the jury as to

|I|t() S\

Notes: States that req §@ fendants to designate nonparties for allocation of

fault vary on how and when notice is to be given to the plaintiff.’”® The model act
recommends providing ti@ of an intent to allocate fault to a nonparty by filing a
motion no later than 6Q_days prior to the date of trial or the close of discovery,
whichever is closer trial, to provide fairness to plaintiffs. Those considering
developing proce ased on Section 2 should consider that in one state, Arkansas,
the state supreme tourt has found that requiring the filing of a pleading by a certain date
violates the separation of powers by intruding on court rules.' If court decisions in your
state raise such a concern, then an alternative is the Arizona approach, which requires
only that the defendant provide notice before trial in accordance with requirements
established by court rule.?

Section 3 recognizes that adoption of several liability and recognition that fault
may be allocated to nonparties does not impact three areas: (1) concert of action
claims; (2) vicarious liability; (3) a defendant’s rights to contribution or indemnity, or
procedural rules for filing of cross-claims or counterclaims.



Notes: Joint liability continues to apply to “concert of action” claims, where it is
alleged that a person or entity consciously and deliberately pursued a common plan or
design to commit an intentional tort and actively take part in that intentional tort. Some
form of this exception is contained in most several liability laws. Elimination of joint
liability should not be misconstrued to alter a separate area of the law, vicarious liability.
Vicarious liability arises only when there is a special relationship, recognized by law,
that imposes liability for one parties acts upon another. For example, an employer is
generally vicariously liable for the acts of employees acting within the scope of their job
responsibilities. Finally, the allocation of fault provisions of the model act are not
intended to affect the assertion by a defendant of rights to contribution or indemnity.
Nothing in this section affects the filing of cross-claims or counterclaims.

*
' See Victor E. Schwartz, Comparative Negligence § 1.05[e][3], at 29 :5%6. 2010). %

% Dix & Associates Pipeline Contractors, Inc. v. Key, 799 S.W. 2d (Ky 1999); @ v. Balentine,
833 S.W.2d 52, 58 (Tenn. 1992); see also Restatement (Th|r pportlon of Liability § 10
cmt. a (2000) (stating “it is difficult to make a compelling arg forf oint lia |
% Steven B. Hantler et al., Is the “Crisis” in the Civil Ju I al or ined?, 38 Loy. L.A. L.

Rev. 1121, 1147 (2005).

* Jurisdictions retaining full joint liability incIu@aban&la re, istrict of Columbia, Maine,
Maryland, Massachusetts (limited to proport%z shar@ omm ability), North Carolina, Rhode

Island, and Virginia.
® Connecticut, Hawaii, Nevada, New Mewvash n, an t Virginia are examples of states with
statutes that include broad exceptionsh ich joint liabilit ues to apply.

® States that have largely replacedoint lia iI@with S I|ab|I|ty include Alaska, Arizona, Arkansas,
Colorado, Florida, Georgia, ldationIndia nsas tucky, Louisiana, Michigan, Mississippi, North
Dakota, Oklahoma, Tenness% ah, V i

ap [y &1 include lllinois (25%), lowa (50%), Minnesota (50%),

States that have ad “thre
Missouri (51%), Mon@ 0%) gn? an plaintiff's fault), New Hampshire (50%), New Jersey
(60%), New York (50%%/ Ohio ), Or on (equal or less than plaintiff or 25%), Pennsylvania (60%),
South Carolina (50%), South Dakota (@ Texas (50%), West Virginia (30%), and Wisconsin
(51%).

® States that have limited joi @l ity for noneconomic damages, but retained joint liability in some
circumstances for economic damages, include California, Hawaii, lllinois, lowa, Nebraska, New York, and
Ohio.

QSB 862 (2011) (c/(t@%om Stat. tit. 23, § 15.1).

% 42 Pa. Cons. Stat. §%7102. The Pennsylvania law also continues to apply joint liability where there is
an intentional mlsrepresentatlon an intentional tort, for certain environmental claims, and where there is a
violation of the state’s dram shop law.

" The West Virginia law eliminates joint liability for defendants 30% or less at fault. If a claimant has not
been paid after six months of the judgment, however, defendants 10% or more responsible are subject to
reallocation of uncollected amount. Defendants less than 10% at fault or whose fault is equal to or less
than the claimant’s percentage of fault are not subject to reallocation. W. Va. Code Ann. § 55-7-23.

2 See W. Page Keeton et al., Prosser & Keeton on the Law of Torts 475-76 (5th ed. 1984) (emphasis
added).



3 See, e.g., Donner v. Kearse, 662 A.2d 1269 (Conn. 1995); Baker v. Webb, 833 S.W.2d 898 (Ky. Ct.
App. 1994); Jensen v. ARA Servs., Inc., 736 S.W.2d 374 (Mo. 1987); Bencivenga v. J.J.A.M.M., Inc., 609
A.2d 1299 (N.J. Super Ct., App. Div. 1992); Bowman v. Barnes, 282 S.E.2d 613 (W. Va. 1981); Connar v.
West Shore Equip. of Milwaukee, Inc., 227 N.W.2d 660 (Wis. 1975); Board of County Commissioners v.
Ridenour, 623 P.2d 1174 (Wyo. 1981).

'* See Ready v. United/Goedecke Services, Inc., 905 N.E.2d 725 (lll. 2008).

' See, e.g., DaFonte v. Up-Right, Inc., 828 P.2d 140 (Cal. 1992); Idaho Dep’t of Labor v. Sunset Marts,
Inc., 91 P.3d 1111 (Idaho 2004); Brown v. Keill, 580 P.2d 867 (1978); Hunter v. General Motors Corp.,
729 So0.2d 1264 (Miss. 1999); Bode v. Clark Equip. Co., 719 P.2d 824 (Okla. 1986).

'° See, e.g., Ariz. Rev. Stat. § 12-2506; Colo. Rev. Stat. § 13-21-111.5; Fla. Stat. Ann. § 768.81(3); Ga.
Code Ann. § 51-12-33; Ind. Code Ann. § 34-51-2; Mich. Comp. Laws §§ 600.2957, 600.6304; Tex. Civ.
Prac. & Rem. Code Ann. §§ 33.003, 33.004; Utah Code Ann. § 78-27-38(4)(a).

' See, e.g., La. Civ. Code art. 2323(A); N.M. Stat. Ann. § 41-3A-1(B); N.D. Cent. Code § 32-0%—02.

'® See, e.g., Ariz. Rev. Stat. § 12-1506(B) (requiring notice before tri ‘accordance with(requirements
established by court rule); Colo. Rev. Stat. § 13-21-111.5(3)(b) requiring notice wi 90 days of
commencement of an action unless the court determines a long eriod is necessa a. Stat. Ann. §

768.81(3) (requiring a defendant to affirmatively plead the fa a nopparty eit motion or in the
initial responsive pleading when defenses are first present jec end ny time before trial
in accordance with state rules of civil procedure); Ga. C - iring notice by filing a
pleading within 120 days prior to the date of trial); l\ ode An (requiring defendant to
raise nonparty fault as an affirmative defense in 1@ rst angwer or n@er than 45 days before the
expiration of the statute of limitations subject t&( ion f me the court); Mont. Code Ann.

§ 27-1-705(6) (requiring defendant to affirmatively plea para It and identify in the answer or
within a reasonable amount of time after fi e ; eac on who the defendant alleges is at
fault); Tex. Civ. Prac. & Rem. Code Ann, 004( um endant to file a motion within 60 days
of the trial date unless the court findssgodd cauge, for th n to be filed at a later date); Utah Code
Ann. § 78-27-41(4) (requiring a defa t to fi escri the factual and legal basis on which fault
can be allocated and mforma’uon ifyin later than 90 days before trial).

"% See Johnson v. Rockwell ation, /o, 308 d 135 (Ark. 2009).

2 Ariz. Rev. Stat. § 12- e | o consider the approach of states such as Louisiana,
New Mexico, and N ota@ hav pted laws that explicitly provide for allocation of fault to
nonparties but do not'prévide a specific ce ure for doing so. This approach, however, may also raise
the potential for a constitutional Es e as the Montana Supreme Court, in invalidated a law

t

authorizing allocation of fault to no s, found that it lacked “any kind of procedural safeguard” when
compared to such statutes in oth es and “imposed a burden upon plaintiffs to anticipate defendants’
attempts to apportion blame nparty] up to the time of submission of the verdict form to the jury.”
Newville v. Department of Fa Servs., 883 P.2d 793, 802 (Mont. 1994).

,(0



Fair Share Act

Summary

ALEC's model Fair Share Act provides that each defendant is liable only for
damages in direct proportion to that defendant's responsibility. The model act also
ensures that juries have an opportunity to consider the full picture of the events
surrounding an injury when allocating responsibility, including the contribution of settling
parties and those who were not named as defendants to the alleged harm. Defendants
are required to provide plaintiffs with adequate notice of their intent to designate one or
more nonparties as wholly or partially responsible for damages. Defendants must
present sufficient evidence to support such assertions. Joint liability applies to those
who consciously and deliberately pursue a common plan or design to commit an
intentional tort or who are subject to vicarious liability under_gxisting law.

O
Model Legislation 6\0 C}(b
{Title, enacting clause, etc.} (b@@ Qb '@O
Fair Share Act; abolishing joint and s\\@al li il@'ar@@/iding for allocation of
responsibility. KQ) % b
AR
i

(A) In any civil action bgsed-on @Qe)g ‘\I@ry seeking damages for personal
injury, property damage, wro r oth rm for which damages are allowed,

Section 1. {Several liability.} (\6

the liability of each defe e s | only and shall not be joint. Each
defendant shall be liabl fo amo f damages allocated to that defendant in
direct proportion to fen percentage of responsibility for the claimant’s harm,
and a separate ju t shal re d against the defendant for that amount.

contributed to a claimant’s , including: (1) each claimant; (2) each defendant;
(3) each settling person @i y; and (4) each responsible nonparty, designated under
Section 2 of this Act., regc:dless of whether the person or entity was or could have been
named as a party to action and irrespective of whether the nonparty is insolvent,
immune, or not s&)@t o service of process in the jurisdiction.

(B) The trier of fact she@ider the responsibility of all persons or entities that

(C) Assessments of responsibility regarding nonparties shall be used only to
determine the liability of named parties. Such assessments shall not subject any
nonparty to liability and may not be introduced as evidence of liability in any action.



Section 2. {Designation of Responsible Nonparties.}

(A) A defendant may file a notice to designate a person or entity as a responsible
nonparty not later than 60 days prior to the date of trial or the close of discovery,
whichever is closer to trial, unless the court finds good cause to allow the defendant to
file the notice at a later date.

(B) After adequate time for discovery, a party may move to strike the designation
of a responsible nonparty on the ground that there is no evidence that the designated
person is responsible for any portion of the claimant's alleged injury or damage. The
court shall grant the motion to strike unless a defendant produces sufficient evidence to
raise a genuine issue of fact regarding the designated person's responsibility for the
claimant's injury or damage.

Section 3. {Limitations.} * Cﬁ

(A) Notwithstanding this Act, joint and several \?y shall apply
entity that consciously and deliberately pursues a C@ gan ord

y person or
to commit an
on or entity held
inst co-defendants.

intentional tort and actively take part in that int nal ~ Any
jointly liable for acting in concert shall have a right/of Co@ utio

(B) Nothing in this Act abrogates ects &oct ine“of respondeat superior or
vicarious liability to the extent recogni 0%3/ e%@g Iawo

(C) Nothing in this Act affe Qme t@part @tlce as recognized in the rules
and statutes of this state wit egard rtion by a defendant of rights to
contribution or indemnity Is se@% affects the filing of cross-claims or
counterclaims.

Section 4. {Severals@%vclaug,(}Q 5\0\

Section 5. {Repealer clause.

\@

Section 6. {Effective date.}@Q

O
Q

,(0



RATIONAL USE OF A PRODUCT ACT

Summary

The ALEC model Rational Use of a Product Act clarifies the law as to when a
manufacturer or other seller is subject to liability for injuries stemming from misuse of its
products: the alleged injury must result from the reasonable, foreseeable misuse of the
product. The model act accomplishes this goal in two ways. First, the model act
assures that the reasonableness of the consumer’s conduct in misusing the product is
taken into account. The mere fact that a misuse might, in some way, be “foreseeable”
is insufficient for imposing liability when the misuse was unreasonable.

Second, the model act clarifies how courts should apply the misuse doctrine. It
states that misuse is an affirmative defense to a product li Ity claim when ’eg'usumer

puts a product to an objectively unreasonable use. hen an indi |"uses a
product in an unintended but reasonable way, the mlzﬁe becomes a f for the trier
of fact to consider in assessing comparative fault. uchan insta he court shall
reduce damages to the extent the alleged injury he e.

Model Legislation Q}Q) Q

{Title, enacting clause, etc.} 6‘ (00%
Section 1. {Title.} (\ C) (b

This Act shall be kn@ndi@e St@Q the Rational Use of a Product Act.

Section 2. {Misuse os@'odu <
(A) Afflrma@\?eferg)o s\O

A seller is not liable in @g{actlon for harm caused by unreasonable misuse of
its product. @

(B) Comparativ@ault.

If a defené&)es not qualify for an affirmative defense under subsection (A),
the claimant's damages shall be reduced to the extent any reasonable misuse
contributed to the injury. The trier of fact may determine that the harm was caused
solely as a result of such misuse.

(C) Definitions.
(1) “‘Misuse” means use of a product for a purpose or manner different

from the purpose or manner for which the product was manufactured. Misuse includes,
but is not limited to, uses: (a) unintended by the seller; (b) inconsistent with a



specification or standard applicable to the product; (c) contrary to an instruction or
warning provided by the seller or other person possessing knowledge or training
regarding the use or maintenance of the product; or (d) determined to be improper by a
federal or state agency.

(2)  “Seller’” means the manufacturer, wholesaler, distributor, or retailer
of the relevant product.

(3) “Unreasonable misuse” means (a) a reasonably prudent person
would not have used the product in the same or similar manner or circumstances; or
(b) the product was used for a purpose or in a manner that was not reasonably
foreseeable by the seller against whom liability is asserted. For purposes of subsection
(3)(a), the reasonableness of the conduct of a person who is a member of an
occupation or profession with special training or experience in the use of a pro%ct shall
be determined based on a reasonably prudent member%‘ﬂ*f occupation (p fession
in the same or similar manner or circumstances (5'

Section 3. {Misuse in Product Liability Action. }9® 6 O

(A) Design defect. A misused pro @nay be@bn defectlve in design
when the reasonably foreseeable rlsks Ated ta a asonable misuse of the
product could have been S|gn|f|cant av: d by the adoption of an
alternative design that (a) would no d in nreasonable increase in the
cost of designing and manufacturlq;& pr duct for itsGintended use; (b) would not have
reduced the efficiency, utilityg ety (\he p for its intended use; and (c) was
available at the time of manu re. O

(B) Warning de@@.&ml d prodret may be considered defective because of
inadequate instructi ngs n the reasonably foreseeable risks of harm
posed by a reasm migusg~of th duct could have been significantly reduced or
avoided by provio additiohal inStructions or warnings regarding the dangers of the
misuse at issue. A product is m\' efective if additional instructions or warnings related
to such misuses would have cted from instructions or warnings intended to prevent
more serious or likely ha

Section 4. {Sever%@ clause.}
Section 5. {Repgaﬂter clause.}

Section 6. {Effective date.}



RATIONAL USE OF A PRODUCT ACT

In many states, a manufacturer has a duty to both design a product to avoid, and
warn against, risks of injury from reasonably foreseeable misuses of their products. The
problem with this approach is that almost any kind of product misuse can be
“foreseeable,” especially in hindsight — e.g., that someone will use a book as a
stepstool, a shovel as a doorstop, or a steak knife as a toothpick.

A rule imposing liability on a manufacturer for misuses of its products regardless
of how unreasonable, inconceivable or absurd does not create the right incentives. It
undermines the goals of effective warnings and cost-effective design improvements. It
leads to a proliferation of wacky warnings, higher prices, and less choice. It also
wrongfully rewards irresponsible people for engaging in risky, dangerous activities.
Further, it holds manufacturers and other sellers to standards they cannot m and, in
some cases, can result in putting them out of business. \Q

conceivably foreseeable misuse. American auto ot design a car
that floats, just because it is foreseeable t a car through a
stream. Similarly, they need not build a p tr c lldozer because it is
foreseeable that someone will use the v asbouider. Such unnecessary

features drive up costs that are pas o co ers alizing the average person
for the irresponsible behavior of a fe@ liability law is not intended to
turn manufacturers into absolute rers he|r ucts or require them to supply
merchandise that is aCC|dent or procQ \

The awarding of |ab|I| st few decades has led manufacturers
to warn of hazards fr uses products These warnings trivialize and
undermine cautlon ern| e dangers about which the user might not
otherwise be awa umers with warnings about every conceivable

risk, no matter ho emote aus onsumers “to give up on warnings altogether” and,
ultimately, will lead to more acclé&nts.’

It is not feasible or helpful for manufacture rsg SI% oduc G’wnhstand any

The ALEC modelﬁa@nal Use of a Product Act clarifies the law to assure that
the reasonableness of the/consumer’s conduct in misusing the product is taken into
account. The mer @ct that a misuse might, in some way, be “foreseeable” is
insufficient for im&' liability when the misuse was unreasonable.

The model act also clarifies how courts should apply the misuse doctrine. It
states that misuse is an affirmative defense to a product liability claim when a consumer
puts a product to an objectively unreasonable use. But, when an individual uses a
product in an unintended but reasonable way, the misuse becomes a factor for the trier
of fact to consider in assessing comparative fault. In such an instance, the court shall
reduce damages to the extent the alleged injury resulted from the misuse.



Deterioration of the Misuse Defense

Product liability law, at its origin, recognized that when a manufacturer places a
product on the market it implicitly represents that the product will “safely do the jobs for
which it was built.”> When a person is injured by a product due to a hidden risk that the
manufacturer was in a better position to guard against than the consumer, the cost of
the injury is placed on the manufacturer and incorporated into its prices. Consumers
who use products in ways that are unintended, however, create risks that are different in
degree and kind than those who properly use products, and for which manufacturers
should not be considered responsible. Nevertheless, over time, some courts have
compromised this basic principle.3

As tort scholar Professor David Owen explains, product liability was initially
limited to injuries stemming from intended uses. In the,1950s and 1960s, courts
increasingly determined liability based on whether the product was put to a normal

use.” By the 1980s and 1990s, most courts had ad ’@t e “reasona @oreseeable
use” standard that prevails today.* As Profess wen recognl “the innate
vagueness of ‘foreseeability’ as the one defin I st ard f e doctrine [of

misuse]—its only limiting basis—renders the d suse@ually meaningless
as a device for determining the scope of lia cause foreseeability
is an illusory, confusing, and flexible notion

é act
Under an open, unlimited forée ab tandqg no product use is ever
pro

forbidden.” Rewarding consume may lead to more careless
behavior and unnecessarily mfIzte r|ce

Some courts have n ex uctance to dismiss cases where the
misuse was even remotel res Ie the most absurd and bizarre situations.
Here are a few actual ples

o an a@éllat c%urt found that it would be improper to “assume”

that intentionally 'Q{'@ g glue to get high is a misuse of the product.’

finding that{a drug store could have foreseen that a customer would use
cosmeticpuffs to coat her daughter’'s pajamas in white fur for a costume,
whicni d when she leaned over a stove.?

e A New Yorli_?@ate court reversed a rare grant of summary judgment,

e The New Jersey Supreme Court found that an elevator manufacturer
might have foreseen that a maintenance crew would use the top surface
of an elevator to move a large conference table from floor-to-floor, though
it found the jury erred when it placed all responsibility on the manufacturer
when the crew accidently left the elevator set on automatic, crushing the
skull of a worker riding on the top.®

e Maryland’s highest court ruled that a cologne manufacturer may be liable
after a teenager poured the cologne on a lit candle to scent it, igniting the



cologne and injuring her companion, because it was foreseeable that
cologne might generally come in contact with a flame.™

e A federal appellate court, applying Virginia law, found that a manufacturer
that sold “burning alcohol” only to dentists and professional dental
laboratories, reasonably should have foreseen that inmate dental
assistants in a penal farm laboratory might drink the alcohol as a beverage
and then go blind.”

e One federal court even found it foreseeable that an eleven-year-old boy
would amputate part of his penis while riding on top of a canister-type
vacuum cleaner because children are known to “explore and fiddle with
the device.” The vacuum had been left out in the hallway, plugged in, with
its two filters removed for cleaning, the hood open and fan exposed, when
the child, left home alone, rode it in his pajgggés if it were a t@

In each of these cases, the manufacturer wésubjected to @}illty for these

harms. Judges often allow cases involving obvio nre able r@use of a product
to go to trial since jurors might still find such mi “for abl the manufacturer.
Jurors may be understandably inclined to a b es @ ch it may view as a
“deep pocket,” to pay a sympathetic plalntl @xperl d a serious injury. The

“foreseeability” standard, with its cha ce y for juries stemming from clear
misuses of products, encourages p n@ ess claims. Such lawsuits

impose unnecessary legal expens?b rt the economy.

For example, in one r cas |nd|&who was hit with a bottle in a bar
brawl claimed that that thp{?? @ug t e designed a stubby glass bottle or
sold beer only in plastic(& les ini likelihood of such incidents. While an
appellate court agree th@tlﬁt was reasonably foreseeable that longneck
bottles might be s m %k ourt upheld the trial court’s dismissal of the
plaintiff's lawsuit ground t risk-utility analysis used to evaluate whether a
product is defective “does not ate in a vacuum, but rather in the context of the
product’s intended use and &nded users.” In appropriate cases, the appellate
court found, such decisio @a be made by the court as a matter of law.

Had the plaintiffprovided more concrete evidence that the risk of fights involving
longneck glass b utweighed the utility of design, however, the court would have
required the conmo prove at trial that a different type of bottle would have impaired
the product’s usefulness or raised its cost. The unquestionably unreasonable misuse of
the product would not provide a defense.



A Rational Rule for Product Use

The model act provides a rational rule for product use. In Section 2, it recognizes
that a product seller is not subject to liability for harm caused by misuse of a product if
the seller shows that: “(1) an ordinary reasonably prudent person . . . would not have
used the product in the same or similar manner and circumstances; or (2) the product
was used for a purpose or in a manner that was not reasonably foreseeable by the
product seller.” As noted above, many states look solely to foreseeability in determining
whether a manufacturer is subject to liability for misuse. The model act assures that an
important aspect of evaluating the fairness of imposing liability for a particular misuse is
whether the misuse is unreasonable such that the average, reasonable consumer would
not reasonably expect the product to be designed and manufactured to withstand it."*
In cases involving a person with special training or experience in the use of a product,
such as machinery or other equipment, the model act provides that the reasonableness
of that person’s conduct is evaluated based on how a{ﬁhably prudent@e ber of
that profession in the same or similar manner or circu

This reasonable use standard is drawn fro @evera urce e Restatement
Third, which has identified misuse as an area o usi vok asonableness” to
guide courts as to when a plaintiff’'s product e sh eemed foreseeable.
It recognizes that “[p]Jroduct sellers and distti ors not r red to foresee and take
precautions against every conceivableym of @and se to which their products
might be put. Increasing the costs %desig ing and @ar eting products in order to
avoid the consequences of unreas@/e [0) of u not required.”

The Restatement furt tes
SO unreasonable, unusual

“[t]h st sale conduct of the user may be

at a seller has no duty to design or
warn against them. a Cco L@Mdes the product is not defective” in its
design or warnings. ' |IIu thi t, the Restatement notes that while it is
reasonable to ex @sup person standing on its seat to reach the top
shelf of a bookca chal not defectively designed if it lacks the stability to support

a person who balances on the s back frame. In that instance, the “misuse of the
product is so unreasonable th@e risks it entails need not be designed against.”!’

The model act’s oach to considering the reasonableness of the misuse is
consistent with the Modgl Uniform Product Liability Act (MUPLA) and the laws of several
states. MUPLA b@; that misuse “occurs when the product user does not act in a
manner that wo expected of an ordinary reasonably prudent person who is likely
to use the product in the same or similar circumstances.”® Thus, MUPLA avoids use of
the vague foreseeability standard entirely and focuses on reasonableness of the use.

Several states have adopted this or similar definitions. For example, ldaho
folows MUPLA."” Michigan defines “misuse” to include “uses other than those for
which the product would be considered suitable by a reasonably prudent person in the
same or similar circumstances.”® Montana recognizes an affirmative defense where
the “product was unreasonably misused by the user or consumer and the misuse
caused or contributed to the injury.”?’ In addition, some state courts have applied the



principle that when a person s injury results from an unreasonable use of the product,
recovery may be precluded

Clarifying When Misuse is an Affirmative Defense
or Element of Comparative Fault

Another point of confusion with regard to misuse law is when misuse provides an
affirmative defense to liability or is simply a factor to be considered in apportioning
liability in states that provide for comparative fault.

In the 1970s and 1980s, most states abandoned contributory negligence, which
provided a complete defense to liability when a plaintiff was partially responsible for his
or her injury. In its place, states adopted comparative fault, which permits a jury to
reduce a plaintiff's recovery in proportion to his or her share of responsibility. Since this

change in the law, there has been great uncertainty as when misuse roduct
provides a complete defense to Iiability and when it i an |ssueﬁe parative
fault that may reduce recovery.® Legal scholars e noted that er product

misuse is a complete defense to liability or merg 0C aratlv It “is a vexing
problem which has yet to be deliberatively addre% nd legislatures.”**
The model act addresses and answers this

The model act recognizes that IIer ané ative defense when a
product is used in a manner that is dds ow rdinary reasonably prudent
person would use it. In these case e sellerlhas n ty to take measures to protect
the user. There is also no liability en a uct used for a purpose or in a manner
that was not reasonably forese pro eIIer in which case the seller could
not have guarded against dan situations, “comparative negligence
should have no bearing.(b def ated no duty to the plaintiff.”*®

When misu '
the model act rec@rzes |t§bctio

misuse of the product resulted. i
recovery in proportion to ho
Finally, Section 3 of the Act
design or warning defect

,(0

yﬁn affirmative defense under the criteria above,
that the jury may consider the extent to which
injury. The jury would then reduce the plaintiff's
ch misuse of the product contributed to the injury.
vides guidance for when misuse can lead to a finding of
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' See James A. Henderson & Aaron D. Twerski, Doctrinal Collapse in Products Liability: The Empty Shell
of Failure to Warn, 65 N.Y.U. L. Rev. 265, 296 (1990).

2 Greenman v. Yuba Power Prods., Inc., 377 P.2d 897, 901 (Cal. 1962).

% See Alan Calnan, A Consumer-Use Approach to Products Liability, 33 U. Memphis L. Rev. 755, 766
(2003) (discussing California Chief Justice Roger Traynor’s adoption of strict liability in Greenman v. Yuba
Power, and examining treatment of misuse in the Restatement (Second) of Torts and Restatement, Third
of Torts: Products Liability).
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& Trivino v. Jamesway Corp., 539 N.Y.S.2d 123, 124 ( pp. Dwﬁ . Given the “peculiar
facts and circumstances,” the court found that “varyi eren n as to whether plaintiff's
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AMERICAN LEG]

‘H[‘\’IE(‘ IANGE COUNCII

SCHOLARSHIP POLICY BY MEETING

ALEC Spring Task Force Summit:

1. Spring Task Force Summit Reimbursement Form: ALEC Task Force Members are
reimbursed by ALEC up to a predetermined set limit for travel expenses. Receipts must be
forwarded to the ALEC Policy Coordinator and approved by the Director of Policy.

2. ALEC Task Force Members’ room & tax fees for a two-night stay are covered by ALEC.

3. Official Alternate Task Force Members (chosen by the State Chair and whose names are given to ALEC
more than 35 days prior to the meeting to serve in place of a Task Force Member who cannot
attend) are reimbursed in the same manner as Task Force Members.

4. State Scholarship Reimbursement Form: Any fees above the set limit, or expens ther than
travel and room expenses can be submitted by Task Force Me ers for payment f; heir state
scholarship account upon the approval of the State Chair. p s must be subm§a to the State
Chair, who will submit the signed form to the Director ofNembership.

5. Non-Task Force Members can be reimbursed out of the s@c Si;?@hlp fun n State Chair

approval. Receipts must be submitted to the State , wh sub(@ke appropriate signed
form to the Director of Membership. \@ (b <
ALEC Annual Meeting: KQ’ 6 b :

State Scholarship Reimbursement For @te chg ip fu@are available for reimbursement by
approval of your ALEC State Chair. E s areel er the conference, and may cover the cost
of travel, room & tax, and reglstratlo elpt@o be 1tted to the State Chair, who will then
submit the signed form to the D1r

ALEC States & Na tl@@bcy mlé.\

1. States & on Policy Sun@(t Reimbursement Form:. ALEC offers two scholarships per
state to cover the cost of tr room & tax, and registration not to exceed $1,000.00 per
person for a total of $2,000.00 per state. ALEC scholarship recipients must be named by the
ALEC State Chair. EXp€ases are submitted to the State Chair and reimbursed after the
conference. The State-€hair submits the signed form to the Director of Membership.

2. State Schola eimbursement Form: Any other fees or payments must come out of the
state schol& account, with the approval of the State Chair. Receipts must be submitted to
the State Chait, who submits the signed form to the Director of Membership.

ALFEC Academies:

Academy Reimbursement Form: Attendees of ALEC Academies are reimbursed by the Task Force
Committee hosting the Academy. Attendees will receive a form at the Academy, and will be reimbursed up
to $500.00 for travel, and room & tax fees for a two-night stay by ALEC. Receipts must be forwarded to
the appropriate Task Force Director and approved by the Director of Policy.

7/22/10



To: All ALEC Task Force Members
RE: Sunset Procedures

The Board of Directors has approved a set of procedures for reviewing all ALEC Model Legislation and
resolutions. All model legislation must be reviewed before every 5™ year after the bill has been adopted or
re-reviewed by the Task Force and the ALEC Board. All model legislation under review is eligible for
sunset according to the five year sunset review process. The entire process is outlined in this packet and
should answer most questions. The upcoming task force meeting at the 2012 States and Nation Policy
Summit in Washington DC will have a different focus than previous task force meetings. Most task
forces will be reviewing dozens of past ALEC bills and resolutions.

ALEC’s Board of the Directors and staff adopted this sunset procedure to enable all ALEC bills to be
reviewed and updated as needed on a reasonable basis. This process has already proved that some
legislation served its purpose and is no longer needed. We believe thisaghilFresult in ALEC & clear
and relevant legislation and policies that legislators are proud to O}Qe. K®

O

The following is a quick executive overview of the process: @ 6 O

e Staff recommends which bills should be retain ende nt to et. All
recommendations are sent for review to the orce@ecunv@-mmttee

e The Task Force Executive Commlttee 1 reV1 f rec ndations. Bill and resolutions
approved by two thirds of the Ex COQ e will @sent directly to the ALEC Board. Any
bill that is amended or reques& € reyiew w1lk5bent to the full Task Force.

e The Full Task Force wiil ew a S the tlve Committee recommended for review,
amendment, and bgl@ faile ceive o thirds majority vote.

e All Task For%c mm d ons reéﬁ@ng model bills and resolutions to be sunset or retained
shall be sent to the ALEC Boar irectors.

e The ALEC Board of Dlre§ will vote on all bills that are to either be sunset or retained.

If you have any questia&m this process please either contact your Task Force Director or you may
contact me directly.

Sincerely,

Michael D. Bowman
Senior Director of Policy & Strategic Initiatives



Five Year Sunset Model Legislation and Resolutions

All ALEC model bills and resolutions will have an original adoption date and five year sunset date which
can be renewed by a vote of the Task Force Executive Committee or the full Task Force and the ALEC
Board of Directors.

All bills or model resolutions that are four years from adoption date will have one year for the Task Force
to review and vote on whether to extend another five years. The Task Force Director will transmit all
four year old model bills and resolutions to the Task Force Executive Committee no later than 65 Days
before the next Task Force Meeting.

In the 65 Day Notice ALEC Staff will make one of the following recommendations for each four year
model bill or resolution to the Task Force Executive Committee.

e The policy should sunset - %
=  The policy should be amended \O
* The policy should be retained 6 K®

The Task Force Co Chairs may appoint a special committee éh iew the\tecom e@tlons from the
ALEC staff. Executive Committees are to vote 40 Days e ne)(&sk Fo&leeting. The
Executive Committees shall vote by phone, in persomc\@y any el on

If a two-thirds majority of the Task Force Executi @om mi ote O ain the model bill or
resolution that action is to be reported to the f ask Fo ill or resolution will be directly
transmitted to the Board for con51derat10n. (bvote i essary since the model bill or

resolution is existing policy and both the For ecuim%;ommlttee and the Board will vote to
extend the sunset. @

If a majority of the Task Force‘@butlv m%@ees to sunset, amend, or retain the model bill

or resolution the model pol‘a@oves @&he fuld Task Force. The Task Force Executive Committee
will transmit all mode hat Xpir set or that are to be amended to the full Task Force.
At the Co-Chairs dis n, any billor resplution up for task force consideration may be placed on the

consent slate that will go before the f@ k Force.

Any member of the Task Force ake a motion to separate any model bill or resolution from the
Consent calendar but must hage ap additional four members of the Task Force rise in support to second
the motion. It would take @aj ority of the public and private sector bill to take any action on the model

bill or resolution. /<Q

All model bills retained, amended, or sunset will go before the public sector board for approval before
adoption as described in Section IX.
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